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BBepeHue

AKTYyanbHOCTb. [paBo TeCHO CBA3aHO C rocyaapcTBoM. OHU OHOBPEMEHHO BO3HUKAIOT U
napasinenbHo pa3BuBatoTcsA. IMEHHO rocy1apCcTBO CO34aeT, U3MEHSAET U OTMeHseT
NMpPaBOBblE HOPMbI, OPraHnU3yeT X UCNoSIHEHWEe, obecnevynBaeT N OXpPaHSeT OT
HapYyLEHUIA C MOMOLLbIO CBOEro NpUHyanTeNbHOro annapaTta. C Apyro CTOPOHLI, MPaBo
yrnopsiaoyMBaeT AeaTeslbHOCTb FOCYylapCTBEHHOIr0 annapaTa, orpaHn4YnBaeT NPOnN3BO
YUHOBHWKOB, 06ecneyrBaeT LMBUIN30BAaHHbIE B3aMIMOOTHOLLEHUSA MeXOY JINYHOCTbIO U
rocy4apCTBOM, FOCMOACTBO 3aKOHa B obuiecTee. yHKLUM FOCyaapCcTBa, €ro
yrnpaBJieHYeckas OesaTeslbHOCTb He MOryT OCYLLECTBAATLCA BHE U HE3ABUCUMO OT
3aKOHa.

CooTHOWeEHMe rocyfapcTBa U NpaBa MeHSeTCHa No Mepe pocTa LMBUIN30BAHHOCTH
rocygapcTBa Kak NosiMTUYeckom Bnactum obuwecTBa. He npmnberas K AUCKYCCUN MO 3TOMY
BOMpPOCY, MOBTOPUM, YTO KAaKOBO roCcy4apCTBO - TaKOBO U ero npaso. O4HaKko B
MOJINTOJIOrMYECKON N NPaBOBOW HayKe BCe 0O6CTOUT HACTOJIbKO CJ/IOXKHO, 4TO NPUXOANTCSH
CHOBa BO3BpallaTbCs K UICTOKaM hOpMMPOBaHNA NpaBa, NHa4Ye HEBO3MOXXHO
pa3obpaTbCHA 1 B BONMPOCE O COOTHOLWEHUN rocydapcTBa 1 npasa.

B 3TOM Bonpoce Mbl 0OTAAeM NpenAnoYTeHne Te3ncy o NPonu3BoAHOCTM Npasa oT
rocynapcTBa. Kak 6bl Mbl HM paccy»XAasiv, B peasibHOW XXU3HU Iopuandeckoe npaso
06beKTUBMpPYETCA B (hOpMe 3aKOHA, HOPMATUBHOIO akTa, N3JAaHHOI0 rocyapCTBOM UK
CaHKLMOHMPOBAHHOIO UM (€cnun, HanpuMmep, NpUAAeTCs PUANYECKOE 3HAYEeHMEe
KoprnopaTMBHbLIM HOpMaM). o HaleMy MHeHUo, BHE rocydapcTBa 1 6e3 ero segoma
NMpPaBO He MOXXET PeasiIn30BaThbCA B AOCTYMHYO aapecaTaM popmy. M3BECTHO TakXKe, YTO
NpaBo 1 B C/ly4ae HecobntoaeHns noakpenaseTcs NpUHyaMTeNbHON CUION rocyAapCcTBa,
TO €CTb M Ha CTagun CBOEN peasin3aumnm oHO He MoXXeT 06xoanTbcs 6e3 rocynapcTea.

B npouecce uccnenoBaHns TeMaTUKM AaHHOW KYpPCOBOW paboThl akTyasibHbIM CTasl
BOMNpocC o npobsemMe COOTHOLLEHUS rocyaapcTBa 1 NpaBa. [laHHaa npobnema, no
CyLLLecTBY, CBOAUTCSH K CeaytoLLeMy BONpocy 0 TOM, 4TO NEepPBUYHO: rOCYyAapCTBO LN
npaeo.

CteneHb nccnepoBaHHocTU. CTeneHb pa3paboTaHHOCTU NpobaemMaTMKM COOTHOLLEHUS
roCyAapCTBEHHbIX N MPaBOBbIX NHCTUTYTOB TPAaAULMOHHO CHUTAETCHA Ype3BblHaNHO



BbICOKMM. [JaHHbIN CNOpP O NpuMaTe NpaBa Haj rocy1apCcTBOM 1M HA0BOPOT CPOAHM Cropy
0 TOM, YTO paHblUe NOSBUAOCH - AALO UK Kypuua?

BmecTe ¢ TeM aHanm3 paboT no3sonseT caenaTh BbIBOA, 4TO CyLleCcTBYyeT
HacTosATeNbHas He0obXoAMMOCTb B AafibHelwen pa3paboTke npobaemsbl, B HaCTHOCTU B
hbopMMpPOBaHNN HOBbIX MOAXOA0B K MOHUMAaHUIO CYLLHOCTU N COLMAJIbHOrO Ha3HavYeHus
rocypapcTBa, yCTaHOBJIEHNE COOTHOLLIEHNA MeXXAy ee COCTaBAAILWMMN, NO3BONAET
BblAENNTb PSAL HOBbIX HampasaeHU B pa3paboTke npobnembl. B uenom Heobxoanmo
NpU3HaTb, 4TO TEMa HELOCTATOYHO pa3paboTaHa MMEHHO B acneKkTe onpepeneHuns
COOTHOLUEHMSA Mex Ay NOAMHCTUTYTaMun rocyfapcTea v npaea.

Ob6beKTOM nccnenoBaHUs pa6OTbI CNYXKUT rocyaapcCtBo 1 npaBo, KaK OBa Ba)XHenLWwmnx
B3aMMOCBA3aHHbIX NHCTUTYTaAa.

NpeaoMeToM OaHHOM NccnenoBaTesibCKon paboThl BbICTYNaeT NpaBo MU rocyaapcTBo, a
TaK»Xe UX COOTHOLUEHMne.

Ona nayvyeHna TeMmaTuKu pa6OTbI Oblsla NOCTaB/eHa LUenb, NCCNeaoBaTb npaBo n
rocyaapcTtBoO, a TakKXXe COOTHECTWM ABa 3TUX NMNOHATNA.

Ncxons, us uenn nccnenoBaHna Heobxoammo pewmnTb cregytolme 3aaa4qu:
PACCMOTPETL MOHATKE NMpaBa, €ro MPU3HAKN U CYLLHOCTb;
onpeaennTb MOHATNE, NPU3HAKKW N CYLLHOCTb roCyAapCTBa;

YCTAHOBUTb METOA0JI0OrMYecKme rnoaxoabl K npobseMe COOTHOLLEHUA NpasBa v
rocynapcTBa;

BbIIBUTb KaKuM 06pa3oM rocyjapCcTBO BO3AENCTBYET Ha MPaBO U KAaKOBa OPUANYECKas
NOJINTUKA roCcynapCcTBa;

YCTaHOBUTb, KakK BOB,EI,GVICTByeT MpaBO Ha rocyaapcCTtBO, a TakKXXe nccsiegoBaTb NpuUHUWI
CBA3aHHOCTWM rocyaapcCTtBa rnpasomMm.

FMnoTe3a paboTbl 3aKN0YAETCA B CIefyOLWEeM: MpoaHan3MpoBaB CBA3b rocyAapCcTBa U
NnpaBa, MOXHO CKa3aTb O TOM, YTO MPaBO OTHOCUTESIbHO CaMOCTOATENbHO MO OTHOLLEHUIO
K roCcyapcTBY, Tak >XKe KakK U rocyZlapCTBO OTHOCUTEJSIbHO CAaMOCTOATE/IbHO B
OTHOLUEHUM NpaBa. ITO NOATBEPXXAAET, B YACTHOCTU, TOT PAKT, YTO 3aKOHOAATE/IbCTBO
rocylapcTBa He BCeraa COOTBETCTBYET NpaBy. KpoMe TOoro, Ka)kJioe U3 AaHHbIX ABIEeHUN
nMeeT cobCTBEHHbIE 3aKOHOMEPHOCTUN PasBUTUSA, HO OHM HE MOTYT CYLLEeCTBOBaTb APYr



6e3 gpyra n 0Ka3blBalOT B3aMMHOE BAUAHME.

Mpn n3yvyeHnn KypcoBom paboTbl HOPMaTUBHYO 6a3y cocTaBuan: KOHCTUTYLUS
Poccuinckon ®epepaunn n gpyrme 3aKkoHoaaTeibHble aKThbl.

TeopeTnyeckasa 6asa OCHOBbIBAETCS Ha UCCaefoBaHUAX creayowmx asTopos: B.B.
Jlazapes, H.N. MaTy308, A.B. Manbko, JI1.A. Mopo3oBa, M.H. Map4eHKo, B.H. XponaH1iok,
A.C. lNMuronkunH, ®.M. PassHoB 1 ap.

MeTogmonormyeckasi oCHoBa COCTOUT U3 ClieyloLWwmx METOL0B: CPaBHUTENbHbIN,
NIOrN4eCcKnin, onNanekTNYeCKum n NCTopudecKuni.

TeopeTunyeckas u npakTnyeckasa 3Ha4YMMOCTb KYpCOBOW paboTbl COCTOUT B TOM, 4TO OHa
MOXKeT OblTb UCMONIb30BaHa Npu faJibHenLWweM n3y4yeHnm JaHHOW TeMaTUKN B KayecTBe
ONCUNNAVHBI MO «Teopun rocyfapcTBa U rnpaBa», a Tak>Xe npm HanmcaHum BbIMyCKHOWN

KBanupunkaunoHHon paboTsbl.

NnaBa 1 lNpaBo U rocyaapcTBo B UX COOTHOLLUEHUM

B coBpemMeHHON lopnanNYeCcKon HayKe nNponosiKaeTcsa npouecc MmogepHu3saumm npasoBon
OOKTPUHbI POCCMCKOro rocyfapcTBa, BblI3BaHHbIN CMeHON 06 eCTBEHHO-MOJINTUNYECKON
napagurmel B KoHUe XX B.

MONCK COBpEMEHHbLIX MOAX0O0B K NpaBy U rocygapCcTBy, MEPecMoTp N aHANN3 yKe
N3BECTHbIX TEOPUIN COOTHOLLEHNS roCyAapCTBa U NpaBa, a Tak>Xe pa3paboTKa HOBbIX
MoJAesien NPaBoONOHMMAHNSA COCTABASAIOT BaXKHENLWW 3Tan B QOPMMPOBaHUN
COBpeMeHHON Teopumn rocygapcTea 1 npasa. lpouecc nepeoCcMbiCI€HNSA OCHOBHbIX
OpNanNYecKnx NOHATUN, B TOM YUCJIe KaTeropum «npaso», npegonpenenseT
hOopMYyNMPOBKY 1N pa3paboTKy OCHOBHbLIX TEOPETUYECKUX KOHCTPYKLUUIA N Moaenen
MpPaBoOBOro perysjnpoBaHus.

1.1 BavaHue npaBa Ha rocynapcTBo

MOHATbL CYLWHOCTb U NPMPOAY NpaBa - 3TO MNOHATbL CYLWHOCTb U NpUpoay rocyfapcTea, U
HaobopoT. Bce, 0 4eM roBOPUIIOCh MPUMEHUTENBHO K FOCYIapPCTBY, MOXXHO C MOJIHbIM
OCHOBaHMEM OTHECTU 1 K NpaBy. EC/M Mbl MOHSANM CYLWHOCTb 1 NpUpoay rocyaapcTaa -
3HAYUT, Mbl TEM CaMbIM MOHSN NPUPOAY U CYLLHOCTb NpaBa. 3TW ABa NOHATUS
Hepa3AesibHbl U He CyLLecTBYOT BPO3b.



[Mepedpa3npya CTPOKU HaLLero BeJIMKOro noata, CKa)keM: Korga Mbl roBOpuvM
"rocypapcTteo”, Mbl noapa3ymMmeBaeM "npaso”; korga roeopum "npaso”, - nogpasymMmeBaem
"rocypgapcTteo”. [NpUMeHATb NOHATUE rocygapcTBa K TOW UM NHOWN YeNoBe4YeCKOoNn
06LHOCTN MOXXHO NNLWb C TOFO MOMEHTA, KakK B HeEN 0BHapyXMBaOTCH NepBblie NPU3HAKMU
MO3UTUBHOIO Mpasa.

CoumnanbHasg XXN3Hb NOBCIOAY, rOe BCAeACTBME pa3BUTUA coumnanbHOM gnudpdepeHumnaymnm
Ta HaYMHaEeT BbIXOAUTb 3a Npenesnbl paMokK, peryampyemMbix obbl4agaMmu nnm
obuwecTBEHHbIMU MHCTUHKTaMK (3a pamMku "pos"), bnarogaps 4eNCTBUIO CUCTEMHbIX
3aKOHOB, U Npe)[e BCero 3akoHa nogaep)xaHusa counasbHOro pasHoBecus (MpuHUMN
romMmeocTasmnca), oHa HensbexxHo CTpeMuTCs BbipaboTaTb C 3TON LEe/blo HOBbIE
MexXaHWU3Mbl U cpencTBa Noanep>XaHNsg Takoro paBHOBECUSA N OpraHM30BaThbCs Ha
HOBOW ocHoBe. Ml npaBo no MHeHuto B.4. Jliobalwwnu eCTb He YTO MHOE, KaK UMEeHHO Takoe
CpPeAcTBO 1 CaMa 3Ta OpraHm3aumsa B ee Hanbonee yCTon4MBOM N TOYHOM BblparkeHUN.
OHO OTpa)kaeT XN3HeHHY NoTpebHOCTb obuecTBa B CaMOCOXPaHEHUN N BbIXXKMBaAHUK
KaK LLeSIOCTHOCTU. HaymHasa ¢ 3TOro ycJI0BHOr0O MOMEHTa, XU3Hb obuiecTBa NpoxoanT
y>Xe B paMKax rocyziapcTsa, N BCAKMeE nocsenynwme naMmeHeHna B HeM PpUKCUpyoTCcs
y>XXe B NpaBe, B ero ropuandyeckon cucteme. CoumanbHasa XU3Hb, BEPHEE, MHOIMe ee
CTOPOHbI, NpoTekaeT 1 6e3 Toro, 4Tobbl PNKCMPOBATLCA NPABOM U MPUHNUMATb
KOHKpEeTHbIE lopnandeckme opMbl. Ho 3To y>xe apyrom Bonpoc, n oH bygeT paccMOTpeH
HM>Xe B Naparpade o0 COoOTHOoLWEHWN npaBa 1 0bblyas.

34eCb BaXKHO OTMeTUTb rlaBHOE, @ UMEHHO, 4YTO O roCcyapcTBe Mbl BripaBe roBOPUTb
NNLWb C MOMEHTa MOoSABJIEHMS NPABOBbIX, OPUANYECKUX OTHOLLUEHUI, KakK Bbl OHK NpKn
3TOM HU BblNN Manopa3BUTbl. JaHHbIN MOMEHT eC/In U OTMeYaeTCs B rocy4apCTBEHHO-
rMpaBOBbIX TEOPUAX, TO BECbMa pPeaKo, N Aa)Ke B 3TUX pedKUX CiyvYasaX OH umeeT
pacnabiBYaTbI, HEONpeaeneHHbIN xapakTep. Ha Mo B3rnsaa, 3T1o 0683aHo rnaBHbIM
obpa3oM rnyboKo yKopeHUBLLEMYCSH B CO3HAHUWN MbIC/INTENIer MHOMMX NOKOJIEHUN
ownboyHOro NpencraBieHna 0 CaMOM NHCTUTYTe rocyfapcTBa U, COOTBETCTBEHHO, -
rnpasa. bav>ke BCcero K agekBaTHOMY peLleHUIo CBA3M rocygapcTBa 1 npasa nogoulen,
Kak npepnctasnseTtcs, NaHc Kenb3eH. CornacHo ero Teopuu, Npaso ecTb crieundunyeckui
cnocob coumnanbHOM opraHm3aunmn. Pewatowmin KpuTepuinn npasa - 3To "aneMeHT cunbl”.
Ona Kenb3eHa TOXXAECTBO rocygapcTBa U rnpaBa - HeoCcrnopmMmblin akT. B KayecTse
MOJINTUYECKOW OpraHm3aunm rocyaapcTBo npeacrasnseT cobon onpeneneHHbIN
rMpaBoOBOW NOPALOK, N Ka)K40e rocyfapCTBO yrpasaseTcsa N peryampyeTcs nocpencTtsoMm
npasa. [oCynapCcTBO €CTb He YTO UHOE, KaK 00Las COBOKYMHOCTb HOPM,
rnpenycMaTpuBalWmMX NPUHYXXOEHWE, 1 TeM CaMblM OHO COBMafaeT BO BPpEMEHU U
MPOCTPaHCTBe C npaBoM. [IpoBecTu pa3nnyme mMexay rocyaapCTtsoM 1 NpaBoM He



TOJIbKO HEBO3MOXXHO, HO U HE HY>XHO MO TOW MPUYMHE, YTO BCAKMI aKT rocydapcTBa B
NLe rocyaapCTBEHHOW BlACTU €CTb B TO XKe BPEMS U aKT NPaBOBOM U APYrMM OH He
MOXXeT OblTb, Aa)Ke eCNn 3TOT aKT UCXOOUT OT CaMOM XKECTKON TupaHuun. Kenb3eH n
BO3rnaBnseMasi MM BeHckas WKoJsia npaBa TeM CaMblM pelmnTeibHO OTBEpPrn
rocnoACTBYHOLMIA B NPaBOBOMN HayKe Ayasin3M, Bblpa>XEHHbI B AUeMMe: NMpaBo Jn
NOAYMHAETCHA rocy4apCcTBY UM XKe rocy1apCTBO MpaBsy, MO TOW NPOCTON NMPUYMHE, 4TO
OHWN TOXXOECTBEHHbI.

BepHble Mo cywecTBy nosioxxeHns Kenb3eHa 4acTo BOCMPUHMMAINCb HeadeKBaTHO U
noaseprajncb HECKOHYaeMon KPpUTUKE, MPUTOM C CaMbIX Pa3/INYHbIX NO3NLNINA. DTO
MO>XHO OB6BACHUTL rNaBHbLIM 0Opa3oM TeM, 4To Kenb3eH, Kak 3TO HEPEAKO C/ly4YaeTcs C
He3aypAaoHbIMU MbICIUTENAMMN, CTPEMUNCS abCONOTU3NPOBATb CBOU B3rnsabl
MOJIOXKEHUSA N CBECTU NUX B XKECTKYIO CUCTeMY. TaKoro poga KoHuenTyasibHble CUCTEMBbI
ABNSAIOTCSHA, KaK NPaBuJI0, XOPOLUEN MULLEHbIO ANA KPUTUKK, TeM bonee, 4To Kenb3eH, Kak
y>Xe 0TMe4asioCb, NoCTaBua nepen cobon 3agadvy co3gaHms "4ncTom Teopmm npaea”,
cB060OQHOM OT 3/1IEMEHTOB MCUXOJIOTNN, COLUMNONOT NN, STUKN U NONNTUYECKON HayKN. Kak
04eBNOHO, 3TO HEBO3MOXXHO BCNEACTBME COLMANIbHON B3aMMO3aBUCUMOCTIU U
B3anMMO0byC/I0B/IEHHOCTWN BCEX acCNeKToB 06LLeCcTBEHHOM XXN3HW. Y Hac ewe byneTt
BO3MOXXHOCTb 6osiee noapobHO OCTaHOBUTLCA Ha 3TOM NpegMeTe B C/ieayoLlen riase,
MOCBALLEHHOW PAaCCMOTPEHNIO COOTHOLLEHUA NpaBa N KyNbTypbl.

bnn3ok K B3rnagam Kenb3eHa 6bi1 n aBCTpUNUCKNIA coumonor Jlrogsur N'ymnaosumy.
CornacHo N'ymnnoBun4y, NpaBo €CTb N0 CYyTU CBOEN CPeACTBO peanm3launm BaacTm
rocygapcTBa. B ero B3rnsgax 3aMeTHO BAMAHNE MapKCU3Ma U TEOPUM K1aCcCOBOW
bopbbbl B obwecTBe. [MpaBo, 0TMeYasa OH, eCTb OpMa COLNANIbHON XKU3HMU,
BO3HMKAOLLAA U3 KOH(PIMKTA pa3HOPOOHbIX COLUMasbHbIX FPYNM HEPABHOW CUJbI; €ro
Lenb - yCTaHOBUTb U NOAAEPXKMBATbL rocnoacTBo 6bonee cunbHOM rpynnbl Hag 6onee
cnabbiMy NyTeM NCMOSb30BaHUA rocygapcTBeHHon Bnactun. OTcoga, no Nymnnosunyy,
pyKoBOASLWAA naesa npaBa COCTOUT B NOAAEPXKAHNM N YBEKOBEYEHNMN MOJINTUYECKOTO,
COLMaNIbHOrO 1 SKOHOMMNYECKOr0 HepaBeHCTBa. B 3ToOM cMbICcnie NMpaBoO €CTb UCTUHHOE
OTpakeHue BNaCTu rocygapcTBa, KOTOpas HaleslIeHa Ha peryampoBaHue
COCYLLEeCTBOBaHNSA HEPABHbIX B CBOEN OCHOBE COUMasbHbIX U HAaLMOHANbHbIX Fpynn
nocpencTBOM yTBEPXKOEHUS cyBepeHuTeTa 6onee cnnbHoum rpynnel Hag 6onee cnabbimu.

Ona N'ymnnosnya, Kak n onsa Kenb3eHa, rocygapcTBo 1 NpaBo Hepa3aenumel. MNMpaso,
CYMTaeT OH, He MOXeT BO3HUKHYTb BHE rocyapcCcTBa; No 3Tou Npu4nHe OH
paccMaTpuBaeT Takue NOHATUA, KaK "eCcTeCTBeHHOe npaBo”, "HeoTbeMsieMble npasBa
yenoseka" n T.4. Kak abcypaHble NPOAYKTbl YNCTOro Boobpa>keHns, CTOsb XXe
JINLLEHHbIE CMbICNA, KakK U KoHuenuusa "ceobogHon sonn'". MNMpaBo, cY4MTaeT OH, Boobuie



€CTb HEYTO COBEPLUEHHO MPOTUBOMNOJIOXKHOE CBOOOAE N PaBEHCTBY, U TAKOBbLIM OHO
NOJIXHO ObITb 1 MO CBOEN Npupoae.

C nocnefHUM yTBep>XAEeHNEeM MOXXHO COrlaCcUTbCA NNLLb NMPWY YCI0BUX NMOHUMAHNSA
cBobOAbl N paBeHCTBa Kak abCoMOTHbLIX KaTeropun B yxe eCTeCTBEHHOr o npasa, To
ecTb cBobobl Kak, NO CyLecTBY, NPON3BOJ1a, @ PaBEeHCTBA - KaK OTCYTCTBUSA BCSAKOMN
coynanbHon guddepeHumaymmn. B noanIMHHO e counasibHOM MOHMMaHUK, NPaBO Kak
pas3 n ABNSeTCA rapaHTOM TON eANHCTBEHHON CcBO6OObl, KOTOPYIO MHONBUA MOXET UMETb
TOJ/IbKO KaK YJIeH Fpa>kgaHCKoro obuiecTsa, Kak rpa>xaaHunH rocygapcTsa, n Toro, nycTb
BO MHOIroM (pOpMaJibHOro, paBeHCTBa BCeX Nnepepn 3aKOHOM, KOTOPOE OH TakK)Xe MOXeT
MMeTb TOJIbKO B rocygapcTee [12, c. 137].

Mo paHHbIM 3.. YeMyp3uveBa MHOrMe CyLecTByoWmne 1 NoHbIHE OWNOOYHbIE CYyXAEHUS
KaK OTHOCUTEeJsIbHO rocylapcTBa B LLeJsIOM, TakK M OTHOCUTENIbHO NpaBa 0bsA3aHbl CBOEN
XKMBYYECTbIO MMaBHbIM 00pa30M COXPaHAOWEMYCS BJAUSHUIO KOHLEMNUMN eCTeCTBEHHOIr 0
npasa, pa3fesIMBLINX roOCyAapcTBO N NPaBo U MPOTUBOMNOCTaBUBLLUMNX UX. B KpanHeM
CBOEM BbIpa>KeHu 3TN KOHLEeNUMn paccCMaTpUBalOT roCyAapCcTBO U NPaBo Kak ABJIeHUS
BMNOJIHE Yy>XAble U faxke BpaxaebHole apyr apyry. NpaBo - 3TO HEYTO BbICLUEE,
nMerolee CBoe NponcxoxxgeHne Ha Hebe n Hucxoaslee oTTyaa Ha rpeLlHyto 3emio.
[oCynapCTBO XKe N BNacCTb - 3/ible CUJIbl, POXXAEHHbIE Ha 3eMe He 6e3 yyacTus
AbABOJILCKUX CUA, nogasnsowme ceobony n cnpasedIMBOCTb A0 TeX Nop, NOKa OHU He
CTONKHYTCA C MNMpaBom. Oby3aaHHbIe NOCNeAHMM, OHU NpeBpaLllanTca B 61aroHpaBHble U
noJiesHble A5 YesioBeyeckoro obuiecTsa CywecTBa, XoTa BpeEMSA OT BPEMEHU OHU BCE Xe
BbIPbIBAOTCA U3-M04 BANAHUA U KOHTpoAA lNpaBa, n Torga CHoBa "BJlaCTb NAOET Brepeau
npasa".

[MpenctasneHHoe Bbiwe NepnHroM B MPOHNYECKUX TOHaX U3J1I0XKeHNe CyTU Teopun
ecTeCTBEHHOrIo rnpaBa - OTHKWOAOb He rnpeyeBeJjindieHme, a No4TM ToO4HOE BOCINpPomM3BonCcTBoO
cyTn rocrnoACcTBOBaBLIEN B TeYEHME MHOINX BEKOB B EBpone Teopunn, OTrONIOCKN KOTOpOI7I
Mbl o6Hapy>K|/|BaeM 1N NMOHbIHE B pPa3JINYHbIX, |'|op0|7| npPAMO MPOTUBOMOJIOXKHbBLIX MNMPaBOBbIX
Teopudax, Ha4mHasa OT NMO3UTUBNCTCKUX U COLNOJIOTNYHECKNX N KOHYaA MapKCUCTCKNMMN.

Hanbosnee pe3ko oHa Bblpa>keHa Y O[IHOI0 U3 U3BECTHbIX COBPEMEHHbIX NnpencTaBuTenen
coumonornyeckon wkosnbl npasa H.C.Tumaluesa.

"Moesa, 4TO NpaBO €CTb KOMMJIEKC HOPM, CO3AaHHbIX (MU MPU3HAHHbLIX, NN
3alKMLaemMbIX) FOCYyAapCTBOM, - YTBEPXKXAAET OH, - HE NOAKPEeNAseTCa NCTOPUEN: NpaBo
CTaplle, YeM rocyaapcTBo, OHO CyLLEeCcTBOBaJIO TOrAa, Korga rocyaapcTBo elle He
MnosiIBUNOCh Ha cBeT. B nctopumn 6bin Takxe nepuon, korga oba cywecrtsosanu 6es



kKakon-nnbo ceasn mexnay cobon".

Haxke ecnn TMawes BKOYaeT B NpaBo obbi4an n otoxgectsnsdeT oba 3TU NOHATKUS,
NPUHATb TaKytl TOYKY 3peHUs - 3Ha4no Bbl COBEpPLLUEHHO 3anyTaTb BCAKME pa3yMHble
npencrtaB/eHNa O CBA3U U OTHOLIEHUWN rocyaapcTea 1 npasa. Barnagbl TuMawesa, XoTH
N HOCAT KPaMHNWN XapakKTep, OTHIOAb He ABNAIOTCA UCK0YeHMeM. [TpoTneBonocTaB/eHune
rnpaBa 1 rocynapcTea, BJIaCTU U 3aKOHA Mbl HaX04WM Y MHOTMX NMpaBoBefoB, B TOM 4ucsie
ny OTTo NnpKe.

"3aKOH MOXXeT cyulecTBoBaTb 6€3 BnacTtu, - nuweT ToT, - a Bnactb MoxeT
cywecTtBoBaTb 6e3 paBa". Ho, paccyxgaeT oH, 4eNoBeK BCAencTeune raybmnHHonm
CYLLHOCTIN CBOEN AYXOBHON NPUPOAbl CTPEMUTCA K €ANHCTBY 3aKoHa 1 BnacTu, Tak Kak
He MOXXEeT BbIHOCUTb UX pa3aeneHuns.

BOT 13 Taknx NonyMnUCTUYECKNX, MOJTYNCUNXONOrNYeCKnUX NpuHUMNOB N MOTUBOB [ UpKe
NblTaeTCA BbIBECTU CBA3b Me)XAY BJ1aCTbio N NMpaBoM. [TocBATUB cebsa nccnenoBaHunto
Teop|/||7| eCTeCTBeHHOro npasa, N'mpke, Hago oymaTb, CaM He3aMeTHO OJiA cebsa nognancsa
nx BJINAHNIO, 4TO N OTPa3n0Cb, B H4aCTHOCTWU, Ha nNpmnBegeHHOM e€ro CyxaeHmm o CBA3n
BJ1aCTW K rnpasa.

KcTaTn, TOT e NepunHr, pe3ko KpUTUKOBaBLLNI B CBOUX TPyAaX eCTeCTBEHHOMNPaBOBYIO
TEOopU 0, HE MOl OTPELINTBLCA NOJIHOCTBLIO OT Hee, N caM B TON U NHOW hbopMe Npu3HaeT
onpeneneHHy aBTOHOMHOCTb rocyAapCTBEHHOW B/ACTU 1 NpaBa. 3TO BUAHO XOTA 6bl 13
€ro yTBep>XXAeHuns, 4To NpaBo eCTb BNaCTb, 0OCO3HaBLWasa COOCTBEHHYIO BbIro4y, a BMecTe
C TeM N HeobxoaMMoCTb cBoen Mmepbl. OHO camo no cebe roBOpUT O KAKOM-TO BPEMEHHOM
pa3pbiBe Mexay "NpocTo BAACTb" N BAACTblO, "0CO3HaBLUEN Bbiroay". 34ech yxXe
npocMmaTpuBaeTca naoea NMepuHra o "camoorpaHmyeHnn" siacTtm NpaBoM, NO3>Ke B3ATadA
Ha BOopy>XeHue Neoprom EnnnHekom 1 nogsepruwanca 6ecnowagHom KpuTnke co
CTOPOHLI Kesib3eHa.

ENNvHEK no cywecTBy Aesia LesIMKOM NpUaep XNBacs rereneBckon AuXoTomMum,
NPOBOAS pa3inyMe Mexay rocy1apCTBOM KakK COLMaNibHbIM (heHOMEHOM (aHanor
reresieBCcKoro "rpagaHckoro obLiecTsa") n rocyjapCTBOM Kak OpPUANYECKUM
WHCTUTYTOM. BcreacTBme 3TOro Teopus rocynapcTBa pacnaganachk Y Hero Ha ase
OUNCLUMMJINHBI - COLMOJIONTMYECKYIO U IOpUANYECcKYto. Y>Ke YNOMUHANocCh, 4To EnnnHek
NCXOOM U3 KOHLIEMLWM CaMOOrpaHNYeHns rocyaapcTea npaBoM. OHO, MULLET OH,
"MPUHMMasn TOT UM MHOW 3aKOH, bepeT Ha cebs 0683aTenbLCTBO Nepen CBOMMMN
noAfaHHbIMU CAMOMY UCMONHSATb 3TOT 3aKOH, KakuM 6bl cnocoboM TOT HU BbisT NPUHAT".



B aTon hopmyne Kak B Karnse BoAbl 0OTpa3nnochb rnybokoe HenmoHMMaHne heHoMeHa
rocyfiapcTBa He ToJIbKO EninHeKoM, HO 1 NpeacTaBuTeNnsaMm Apyrux WKos npaea,
NPUAEPKMBABLLUMMUNCA aHANOrMYHbIX B3rnagos. OHa coaep>xuT B cebe Becb "bykeT"
CBOWCTBEHHbIX UM MPOTUBOPEYUA U OBYCMbICNIEHHOCTEN: TYT U OUXOTOMUSA "rocyaapcTBoO
- rpa>kAaHcKoe obLwecTBO", N OTOXXOECTBNEHNE rocyfapcTBa C HEKUM He3aBUCUMbIM
OpraHomMm, 1 pasfgesieHne rocygapcTea U Npaea, 1 BbIxoAswasa 3a npenesbl pasyMHOro
nepcoHnuKauma rocygapcTsea, NnpespalieHne ero B "nnuo”, Kkopode, Bce, 4To Kenb3eH
COBEpLUEeHHO NpaBoMepHO noasepr 060CHOBAaHHON KPUTUKE.

[MepeyncrieHHble MOMEHTbI B Pa3HbIX MPOMopLUAX MOXXHO O6Hapy>KI/ITb y nogasndaan-
towero 60bLNHCTBA TeopeTMKOB MpasBa, He UCKJIoYasa U Takux, Kak M. Be6ep,

3. [opkrenm, E. Ipaux n ap. OHM NPpUCYTCTBYIOT aXe B MAapKCUCTCKON Teopun
rocypapcTtsa v npasa, Hanbosiee nocsenoBaTelbHO NMPOBOAUBLLEN NOEK O
Hepa3pbIBHOCTU TOro n gpyroro. 1 Tem He MeHee 1 OHa He ocTajlacb B CTOPOHE OT
B/INAHNSA HEKOTOPbLIX NOen ectecTBeHHoro npasa. CobcTBEHHO, B 3TOM, NO
pa3MbIlWIEHNN, HET HNYEero yAUBUTENIbHOI0, NOCKOJIbKY MAapKCUCTCKasa Teopus
co3faaBanacb B pycsie 3anagHOeBponenckom obLecTBeHHON U NPaBoOBOMN Tpaanuuumn, n
MOTOMY OHa He MOorsa, Npu BCeM XeslaHun, n3bexxatb BANAHUA "MaTEPUHCKOro JioHa".
Y>K KON Mbl 3aroBOpuJInN 0 HEN, TO OTMETUM, YTO MapKCUCTCKas Teopmnsa okasanacb
3a/10KHULEN OOHOMO N3 NCXOAHbIX CBOUX MOJIOXKEHNN, BAa3NPYIOLWNXCA Ha reres1eBCKom
ANXOTOMUN, @ UMEHHO - Ha pa3feneHnn rpakaaHckoro obuiecTsa 1 rocygapcTea u
NIorn4yecKn nocsiegoBaBLUEro U3 Hero nx NpoTueonocTasaeHns. Npu 3TomMm camo
rocyaapcTBO ObI/I0 PaKTUYECKU OTOXKAECTBNEHO C CUCTEMOW roCyaapCTBEHHON BAacTH,
13 Yyero, B CBO o4epenb, C/lefjoBana HeyCTpaHUMas nepcoHnpukKauma rocyaapcTsaa,
npeBpalleHne ero B HeKoe He3aBucmmoe "topungmnyeckoe nmuyo". Hepaspelwmmble
MPOTUBOPEYNS, K KOTOPbIM NPUBEN 3TU BELWN, 0COBEHHO HarNsgHO U MOYYNTENbHO
MPOSABMINCE B BOMNPOCE 0O COOTHOLIEHUN rocygapcTea u npasa [17, c. 159].

1.2 BasaHue rocypapcTBa Ha npaBo

C Hay4HO-uccnegosaTesisCkon nosnuymm M.KO. ®efopOBCKOW COOTHOLLEHME rocyaapcTBa
1 Npasa npeanosiaraeT: eJUHCTBO, pas3/inyns, B3auMo4enCcTeue, NpoTUBOPEYUns.

EAMHCTBO rocygapcTBa M NpaBa NPOSIBASETCSA B TOM, YTO OHU:

BbICTYMalOT CpencrtesaMu yrnpasneHmna, NHCTpyMeHTaMn BJ1aCTW,



npm3BaHbl CO4YE€TaTb JIN4YHbIE, obLiecTBeHHbIE U rpynnoBble NHTepecChHl;
Pa3BMBaAlOTCA B TeCHOW B3aMMOCBA3U;

HaxXo4ATCsA Mo OANHAKOBbIM BO34ENCTBMNEM COLMANIBHO-OKOHOMNYECKNX N OYXOBHbIX
(haKTOpOB.

OCHOBHbI€ pa3In4yna Mexxay rocyaapcTBOM M NPaBOM:

€Ccnn oNns rocygapcTBa rjlaBHoe - rocyaapcTBeHHasn opraHm3aumsa obuectsa, To Ans
npaBa - cNocobbl, hopMbl ynpaBneHnUs obLLEeCTBEHHON XXN3HbIO;

€CJIN rocy4apCcTBO Bbipa)kaeT CuJly, TO NPaBO - BOJIIO;
NEePBUYHbIN 3/IEMEHT FroCylapCTBa - FOCYAapPCTBEHHbI OpraH, npaBa - HOpMa NnpaBsa;
OHW He coBMagatoT rno opmMam, PYHKUMSAM 1 Op.

Bo3pgeicTBue rocygapcTBa Ha NpaBo NMposiBAseTCS:

B MPaBOTBOPYECTBE, KOrA4a OHO YCTaHaBAMBAET, CAHKUMOHUPYET N NPU3HAET HOPMbI
npasa;

obecneyeHnn peanmsaynmm npasa, YTO CO3OaeT pa3/iNyHbIE NMPEeANOCbIKN 414
NCMONb30BaHUS NMLAMN, UX OPraHn3aunsaIMy BO3MOXXHOCTEN A1 YA0B/IETBOPEHUSA
MHTepecoB 1 noTpebHocTeN;

OoXpaHe npaBa 1 rocnoACTBYOLWMX OTHOLLUEHWIA;
pacnpoCcTpaHeHUn npasa B COLMANIbHOM MPOCTPAHCTBE.
Bo3gencTBme nNpaBa Ha rocydapCcTBO NPOsiBASETCA:

B YCTaHOB/EHNW MNMpenesnoB rocygapCrBeHHOro sMeLlaTes/ibCTBa B HaCTHYO )KN3Hb
rpa>xgaH;,

opOpMSIEHUN FOCYNAPCTBEHHOM AEATENbHOCTY B paMKuM topruanveckux hopm;
OCYLLLECTBIEHUN KOHTPOJSA 3a AeATe/IbHOCTbIO roCylapCTBEHHOro anmnapaTa;

LMBUIN30BAHHOM OOLLEHUN FOCYNAPCTBA Kak C HacesleHNeM, Tak U Apyrmumu
rocynapcTBamu;



NMpaBOBbIX B3aMMOOTHOLWEHUNAX BJIACTUN CO CTPYKTYPHbIMN eANHNLaMWN roCcydapCTBa,
HaunsaMn, HapogHOCTAMMN,

YCTAHOBJIEHUN NNIErTUTUMHOCTU roCyAapCTBEHHOI0 NpuHy>xaeHna [16, c. 151].

MpoTuBOpeYMe rocynapcTBa 1 NpaBa: BAacTb UMeeT TEHAEHLMNIO K HEOrPaHMYEHHOCTH, a
NpPaBO CTPEMUTCSH €e OrPaHNYnNTb, BBECTU lOpUANYECKME PaMKM.

A.B. ManbKo yTBep)XAaeT, 4TO YeM COBepLUEHHee npaBo, TeM B 6onbLUEN CTENEHN OHO
CBA3bIBaeT rocyfapCTBO, aKTUBHOCTb KOTOPOro B 3TOM CJlydae HanpaBJ/ieHa B UHTepecax
JINYHOCTWN.

He MeHee 04eBMAHLIM SABNSAETCS U TO, HTO HA NEPBOM MJlaHe B NpoLecce NOo3HaAHUS
rocygapcTBa M NMpaBa O0JIKHbl HAXOAUTLCS peasibHast 4ENCTBUTENbHOCTb, 06 beKTUBHbIE
hbakTopbl. 3TO O3HAYaAET NPUMEHUTENLHO K PaCCMATPMBAEMOMY CJTyYato, YTO Mpw
peLleHnn BoNpoca 0 XxapakTepe COOTHOLUEHUS rocyAapcTBa M npaBa MOXXHO UCXOAUTb
HE N3 YMO3PUTESNbHbIX 3aK/IIOYEHUN, @ N3 PaKTa NX 06 BEKTUBHON B3aMOCBSA3N U
B3aMMOOEeNCTBUSA. BaXkHO y4YnTbIBaTb TakXXe, YTO rocy1apCTBO M NPaBO HeE TONbKO
BO3HUKAIOT B CUJY OOHUX N TEX XKEe COLMaNIbHO-3KOHOMUYECKMX YCIIOBUIM, HO B CUJY 3TUX
XK€ NPUYUH OHWN MOCTOSIHHO U3MEHSIIOTCS U pa3BMBAOTCS.

Ype3Bbl4alHO Ba>KHbIM SAB/ISIETCS U TO, YTO FOCYyAapCTBO M NpaBo, byay4n Hepa3pbIBHO
CBSA3aHbl Mexay coboun 1 B3auMOAeNCTBYSA APYr C APYIrOM, BbICTYMNAOT Kak
OTHOCUTENIbHO CaMOCTOSATEJIbHbIE ABNIEHUSA MO OTHOLLEHUIO APYr K APYTrY, BbINOJHSAIOT
CXOAHble SKOHOMUYECKME N COLUNANBbHO-MONNTUNYECKNE PYHKLUN, MOCTOAHHO OKa3blBaloT
aKTUBHOE BO34ENCTBME ApYyr Ha Agpyra.

focynapcTBO B IMLLe CBOMX YMOJIHOMOYEHHbIX HA TO OPraHoOB CO34aeT NpaBOBble HOPMbI,
OXpaHsAeT UX U rapaHTUpyeT nux cobngeHune. HbIMM CnoBaMu, roCcynapcTBO OKa3blBaeT
npsMoe BO3AENCTBME Ha NMpaBo. B To e Bpems npaBo OKa3biBaeT obpaTHoe
BO34eNCTBMe Ha rocyngapctBo. OHO CBA3bIBaeT roCcyLapCTBEHHbIE OpraHbl
KOHCTUTYLUOHHLIMU N UHBIMW HOPMaMW, YMOPALOYMBAET UX AeATEeNIbHOCTb, BBOOUT UX
AaKTUBHOCTb B 3aKOHHOE pyCJ10, co3gaeT HeobxoanMblie NpeanocCbsIKU AN UX

3P PEeKTUBHOCTMN.

N3 BCcero atoro cnenyeT, 4TO roCcygapcTBO M NPaBo He MOTyT UCKYCCTBEHHO
pa3fnenAaTbCs, a, cliefoBaTesIbHO, U NO-HACTOoALWEeMY U3y4aTbCs B OTpbIBE OPYr OT Apyra.
Fnybokoe n pa3HOCTOPOHHEE NMO3HAHME X BO3MOXXHO JIMLIb B PaMKax eauHON oTpacan
3HAHUIN N aKaLeMUYeCKON ANCUUNIINHBI - TEOPUN rocygapcTea 1 npaesa [13, c. 124].



naBa 2 UccnepoBaHue npaBa U rocypapcrea

NpaBoBoe rocynapcTBo TpebyeT pasBuUTUA NHCTUTYTOB MparKgaHCKOro obuwecTsa, C
KOTOPbLIMU OHO CTPOUT OTHOLLEHNA Ha OCHOBE paBeHCTBa. [IpaBoBOe rocy4apCcTBO U
rpakgaHckoe obLwecTBo NpeacTaBnsaoT cobom pasHble CUCTEMblI CAMOCTOATESIbHbIX
WHCTUTYTOB. Y Poccnm ocobas cntyaumns, NoCKONbKY NMpaBoBOe rocyapcTBO ABNSETCA
MPUHUMMNOM U HOPMON KOHCTUTYUUN, NpuHAaTon B 1993 r., a 3Ha4unT, pa3paboTka
OOKTPUHbI N MOHATUSA NPaBOBOro rocyfapcTBa Ha ypoBHe XXI cToneTus - 3To He 6naroe
noxkesnaHue, a 06493aHHOCTb rocygapcTea n obuecTsa.

2.1 F'ocypapcCTBO U NpaBoO KaK KOHKypupyloLiue
MHCTUTYThI

B HacTosiWwee BpemMs unBnaM3auma npoxoanT o4eHb KpyTon noBopoT. Mo gaHHbIM HO.B.
AMaHMLKOIro MEHAIOTCA HE TOJIbKO MOJIMTUYECKMNE, IKOHOMMNYECKME, CoLMalibHbIe
TpaeKkTopun oTaeNbHbIX CTPaH, 3THOCOB, PEMMOHOB, HO U UX NCTOPUYECKUE MYTHU.
PelwleHuns, KoTopble NPUHUMAKOTCA cenvac, MOryT U3MEHUTb CLEeHApPUN pa3BUTUSA, XXN3Hb
NI0AEN Ha MHOI0 NokoneHun snepea. NMosTomy KAto4YeBoON CTaHOBUTCA npobnema Boibopa
uenen, HoOpM, NPUOPUTETOB, IKOHOMNYECKUX, COLMANIbHBIX, MOJINTUYECKUX N UHbIX
TEeXHOJ1I0r Nn.

LleHa NpuHMMaeMbIX peLleHnin 30ecb 04eHb BeIMKA. BO3HMKaeT npuHUMnuanbHasa obLias
3aJa4a NoCTPOEHMNS afibTEPHATUBHbLIX CLLEHAapPUEB Pa3BUTUS CJI0XKHbIX, HeobpaTnMo

pa3BMBaOLWLNXCA cucTeM. DT nNpobnembl TeM 6onee akTyasibHbl, MOCKOJIbKY NPUXOONTCS
BbIbMpPaTb HE MEXAY XOPOLUMM N NIYHLLNM, @ MeXAy MJIOXUM U 0Y4EHb MJIOXUM BapUaHTOM.

Ha posb nnaepos B COLMaNbHO-9KOHOMUYECKOM Pa3BUTUM BCeraa rnpeTeHaoBanm
CTpaHbl, UMetoLme Hanbonee BbICOKMIA ypoBEHb 06pa3oBaHNs, HAaYKW, 31PAaBOOXPAHEHUS
N KYNIbTYPbl U, KOHEYHO, AYXOBHOCTU. MNoaaep)XaHne u yYMHOXXeHUe 3TOoro noteHunana
06xoaunTCs HbiHE KpaiHe aoporo, TpebyeT oT obLiecTBa OrpoMHbIX pecypcoB. Ho 6e3
Hero HeT U He MoXeT 6blTb MHHOBALIMOHHOI0 06U ecTBa, HE3aBMCUMOIro rocy4apcTBa,
CnocobHOro K ycrnewHoMy camopa3BUTUIO B COBPEMEHHOW BECbMa CJI0XKHOW
reonoJIMTUYECKON U 3KOHOMUYeCckol obcTaHOBKeE.

Ana Poccmun 6naronpmusaTeH TOIbKO OAUNH CLLEHApUn — NOCTPOEHME CoLMaibHO
OPNEHTUPOBAHHON SKOHOMUKK, obecneYvyumBatolen Heobxoammble yCnoBus ans



BCECTOPOHHEro pa3BUTUSA JINYHOCTU, 3aHATOCTN N BOCTPeboBaHHOCTM KaXkaoro. Bonpoc
B NPaBWUJIbHOM BbIbOpe 3KOHOMUYECKON MOAEeNN, aJeKBAaTHOW COLMANbHLIM MMNepaTuBaMm
[5, c. 43].

FocynapCTBO M MPaBO - AOMOJIHAKOWME APYr APYra lopuagnyeckme aBaeHus.
B3anmonencTBys, oHM 0b6pa3yoT CUCTEMY, OCHOBHOE Ka4yeCTBO KOTOPON - ONTUMMU3aLmMA
yenloBe4YeCKnx nHTepecos n notpebHocTen. Pa3roBopbl 0 KOHKYypeHUUn, a TeM bonee
OOMNHNPOBAHUN KAaKOro-TO U3 3/IEMEHTOB 3TOW CUCTEMbI NPeaCcTaBAATCA HE BMOJIHE
KOPPEKTHbLIMU B paMKax Hay4YHOro nogxona.

B.T. A3n3oBa nosiaraeT, 4YTO KOHKYPEHLUNS MexX Ay rocyiapCTBOM U NMpPaBoOM, O KOTOPOW
nobAT paccyaaTb CerofHsa HEKOTOPbIE TEOPETUKMN, - OPULANYECKUA HOHCEHC. ECTb
OCHOBaHMA nonaraTb, 4TO FOCy4apCcTBO Kak cnocob oopmMmnmpoBaHMUsa B3aMHO MNOJI€3HbIX
OTHOLWEHUN Noaen npeawecTsyeT npasy, HO He bosiee Toro.

Ecnn paccmaTpumBaTb rocyfapcTBO B KavYecTBe coobLiecTBa BCeX SOAEN, MPOXKUBAIOLLMNX
Ha OOHOW TeppuUTOpPUMX, pacrnonaralwmnx ogHUMN pecypcamMmm, MMerLnX O4NHAKOBbIE
NHTEpechl, TO YenoBeyeckme notpebHocTn Bcerga bynyT natn BNepeamn CUCTEMBI
3aKOHOB 1 rapaHTum, obecnevymBaomx BO3IMOXKHOCTb X peann3aunmn. NotpebHocTy -
nepBonpuYMHa Pa3BUTUS CUCTEMbI 3aKOHOB U FapaHTU. DTO eCTeCTBEHHbIN npoLecc.

Ecnun c4nTaTbh rocyaapcTBO NOJINTUYECKON CTPYKTYpPON, CO34aBaeMoOn Ha OCHOBE
OOBepus rpa)kgaH, OkasaHHOro NoIMTUKaM, Toraa rNnoJINTUKN, HE HAMepPEeHHblIe N34aBaTb
3aKOHbI, obecnevymBatome peannsaumno BCexX NpUTA3aHNiA, Npexae Bcero, nocpencTsoM
CO30aHunA rapaHTun gna 6ecnpensaTCTBEHHOrO NPOSAB/IEHNS BON U U3BJIEYEHUS NOJb3bI,
- HerogHble NOANTUKN. N Ha BTOPYIO MOMNbITKY COBCTBEHHOM MOINTUYECKON peannsaumm
Yy HUX HE O0J1)KHO ObITb LLAHCOB.

Ecnan noa rocynapCTBOM NOHMMaTb annapaT YAHOBHUKOB, TO YAHOBHMKW BOBCE HE MOTyT
NOAMEHSATb 3aKOH CBOMMU AeNCTBUAMU. OHM MOFYyT TOJIbKO rapaHTUPOBaThL NpaBa n
3aKOHHbIe UHTepecChl rpakAaaH, T. €. UCMOJIHATb 3aKOH. EC/inm OHKM 3TOro He genawT nnm
He XOTAT AenaTb, HeobxoANUMO Cco34aTb BCE YC/I0BUSA ANA TOro, 4Tobbl TaKne YNHOBHUKUN
BNpeAb HUKOrAa He NpeTeHA0Ba M Ha POJib FAapaHTOB BJIaCTU B roCygapCTBe.

Takoro pesysbTaTa MOXXHO AOCTUYb, €CJIN BCIO AeATEeNIbHOCTb YNHOBHUKOB Pa3NoXnUTb
Ha 3/1IeMeHTapHbI€ YaCTMLbl: COBOKYMNHOCTb BapMaHTOB pa3pellaeMbiX CUTyaL i 1
COOTBETCTBYIOLLYIO €/ COBOKYMHOCTb CNOCOB0B pa3pelleHns KaXkaom cutyaumn. Mpuyem
Ha OCHOBaHMK OBLLNX MPUHLMMNOB CTPOroro cobntoaeHns HanpaBneHNn cny>xebHom
YNOJIHOMOYEHHOCTU U NPaBUJIbHOIO y4eTa YPOBHSA KBan(PUKaLMm YUHOBHUKOB.



CyTb LeATeNIbHOCTU YNHOBHMKA Bblpa>kaeTCs, B MepByto o4epenb, B NOALEPXKKE
3aKOHHbIX NMPUTA3aHUIA U 0TKa3e B NoOEeP)XKe HE3aKOHHbIX NPpUTA3aHni cybbekToB
coumMasibHO 3HaYMMbIX OTHOLWEHUW. [1pn 3ToM nNpefHa3HavyeHne (PyHKLUMSA) YAHOBHUKA -
WHULMATUBHOE COo3[aHne YyCJIOBUN AN peann3aunm 3aKoHHbIX NpuTasaHui. MNpasaa, npu
ycnosum cobnogeHnsa npuopuTeTa coynasnbHom (4N BCEX HAaC BMECTe) NosIe3HOCTU UK
coumanbHOW oTha4uum (Nosb3bl BCEM HaM) Haj NMOAAEPIKKOW 3aKOHHbIX MPUTA3aHNN U B
CoYeTaHUN C BO3MOXHOCTbIO obecnevyeHnsa 3aKOHHON INYHOW BbIFrO4bl CAMOMY
YMHOBHUWKY OT paLVOHaNbHOW peann3aunm obecnevymBaeMbix ero ENCTBUSAMM 3aKOHHbIX
npuTaAsaHuin. Ecnm Tak Nnoka He nosiyvyaeTcs, Hado0 UCKaTb lopuanyeckmne rnpuymHbl.

K HUM MO>XHO OTHeCTMU:

OTCYTCTBME BO3MOXXHOCTU BbISBUTb U MEPUOONYECKN OTC/IEXNBATbL XapaKTep counasabHO
3HAYMMBbIX MPUTHA3aHUN CYyOBEKTOB NPAaBOOTHOLLUEHNIN N OLLEHKY PeCcypCoB KX
rocyapCTBEHHOr0 rapaHTUPOBaHUS;

OTCYTCTBME BO3MOXXHOCTM CO34aBaTb BapuaHThl Bbibopa NyTen ana peannsauum
NPUTSA3aHUN CyObEKTOB MPAaBOOTHOLLEHWIA;

OTCYTCTBME BO3MOXXHOCTM NMPaBUIbHOM NOJINTUYECKON (C MO3ULMK BCEX HAaC BMeECTe)
obecnevyeHHOCTU BbIOPAaHHOI0 BapunaHTa.

[ocynapcTBO U NPaBoO KakK AOMOJIHAKOLWME APYr Apyra lopuanvyeckmue KOHCTPYKLNK He
KOHKYPEHTbI, @ B3aUMOAeNCTBYOWME 3NeMEeHTbl eANHON CUCTEMbI, HOBOE Ka4yeCTBO
KOTOPOW CNocobHO NposiBNSTLCA B obecneyeHnn mepbl OTBETCTBEHHOCTU Ka)XKA0ro
nepen BCEMU N Mepbl B3aUMHbIX MPUTS3aHUA KaXKA0ro cpean BCcex B rocyaapcTBe.
FocynapCcTBOM yNpaBAsioT PUANYECKNE MHTEPECHl 1 NOTPebHOCTU. B 3TOM 1
3aKJ1l04aeTCs Halle yYyacTue B YNpaB/eHUN rocy1apCcTBOM.

Paccy>XAeHMs 0 CUTYALMOHHbIX MPUOPMUTETAX KaXKA0ro U3 3JIEMEHTOB YNOMSIHYTOW
CUCTEMbI, BHE BCAKOr0 COMHEHWS, pa3BUBAlOT LOPUANYECKYIO HAaYyKYy U COBEPLUEHCTBYIOT
lopuanYecKyo NpPakTuKy. Pa3roBopkl »xe 0 LOMUHUPOBAHUW OQHOMO U3 HMUX, NOAaBaeMble
Kak topuandeckasn npobnema, npeacTaBastoTCa He BNOJSIHE HayYHbIMK [4, c. 12, 13].

2.2 NMopxonbl UCCnepoBaHUA NpaBa U rocypapcrea

B coBpeMeHHON nnTepaType YKa3blBAaeTCA Ha TPU BO3MOXKHbIE MOLE/N BO
B3aMMOOTHOLUEHNAX rocyAapCcTBa W NpaBa:



- ToTasimTapHasa (rocyaapCTBO Bbille NpaBa U UM He CBA3aHO);
- nnbepanbHas (NpaBo Bbllle rocyaapcTea);

- nparMaTuydeckas (rocygapcTeBo Nnognep>XmBaeT U yCunameaeT MOLLb NMpaBa, HO CBA3aHO
nm).

M.HO. ®defopoBCKas YKa3blBaeT Ha TO, YTO OTasiMTapHasa MoAenb npeanonaraeT, 4To
npaBo - MPOAYKT rocygapCTBEHHON AeATeNIbHOCTK, C/ieaAcTBMe rocygapcrea. B
OTe4YeCTBEHHOW IOPNONYECKON nTepaType ewe HefaBHO CHMTAN0Ch, YTO NPaBo
HaxoOQUTCsA B NOAYUHEHHOM OTHOLUEHUU K rocyaapcTBy. PakKTUYECKUM YyCNOBMEM ON4
OAHHOIr0 3TaTUCTCKOro noaxoda Ciay>Xusa Halwa noanTnyeckas npakTmka, CKJIOHHas
BUAETb B NMpaBe HEKUN NPMUAATOK rocyaapcTBa. TeopeTnyeckom npeanochbiyiKon
ABNSANOCH POPMaSIbHO-AOrMAaTUYECKOE OTHOLLIEHME K MOHATUIO NPaBa Kak K
COBOKYMHOCTW HOPM, M3aaBaeMblixX rocygapcTsoM. Og4HaKo AN coBpeMeHHom Poccuum
OaHHbIM Noaxopn cenyac y>Ke He nogxoguT.

JlInbepanbHbIN NOAXOA K COOTHOLLEHUIO roCcydapCcTBa 1 NpaBa yTBEpPAUCA B pycrie
npeacTaB/eHUin, BbIBOOUBLUMX MOHATME rocyaapcTBa n3 obwecTtseHHOro gorosopa, us
OrpaHMYeHNs rocygapcTBa NpaBoOM, 4TO, KaK CHMTANOCh, BbITEKAIO N3 HEPYLUMMOCTH
€CTEeCTBEHHOr0 3aKOHa U HEOTYY)XAAEMOCTN OCHOBAHHbLIX Ha HEM CYyOBbEKTUBHbIX
ny6anyHbIX NpaB nHamemaa. C NO3MUMA 4aHHOIro Noaxoda NpaBy NMPUHAANEXUT
6e3yC/I0BHbIN NPUOPUTET B CPAaBHEHUW C roCyAapCcTBOM. Takon nubepanbHbIn NOAXOA
nMmeeT onpeneneHHsle npenmylectsa. OH aBnsgeTca Gpunaocopckon naaTopmMmon ans
YyTBEPXKOEHUSA B MOJINTUYECKON NPaAKTUKE naen rocnoactea npaea. Ho gaHHas naes
Bblpa)KaeT CKOpee XeJlaeMoe, YeM OeNCTBUTesNbHOoe.

MparmaTnyeckuin Noaxon K paccmaTpmaemMoun npobsiemMe NO3BOASET B onpenesieHHON
Mepe MHTEerpupoBaTb 3TAaTUCTCKUE U nnbepanbHble B3rnaabl N B TO XXe BpeMs nibexxaTtb
KpanHOCTEeN B OL,eHKe CBA3M npaBa 1 rocygapcrea. CornacHo 3ToMy noaxony CBA3b
MeXXAy NMpaBOM U roCcynapCTBOM He MMeeT CTOJIb 04HO3HAYHOro NPUYNHHO-
CNeACTBEHHOrr0 XxapakTepa (rocyaapcTBO NopoXXgaeT rnpaBo UM N3 rnpaBa poxxgaeTcs
rocygapcTtso). CBA3b BUANTCA Bosee C/I0XKHOW, HOCALLEN XapaKTep OBYCTOPOHHEN
3aBUCMMOCTU: NPaBo 1 rocynapcTBo Apyr 6e3 apyra He MOryT CyuwecTBOBaTb, @ 3HAYUT,
MeXOy HUMU nMeeTca PYHKLNOHaIbHasA CBA3b.

PaccmaTpuBaeMblii MOAX0 NO3BOISET BbIABUTL ryOUHHbIE CBA3N MeXOy NpaBoM U
rocynapcTBoM, n3bexxaTb 04HOCTOPOHHOCTU, MOHATL, YTO AAaeT NPaBo rocyaapcTBy, U
BbIACHUTb UCTUHHYIO POJib FrocyaapcTBa B obecnevyeHun npasa. OH B HacTosLLEe BpeMS
npeobnagaeT B Hallen opnanyeckom Hayke. Kpome aToro, aHasms3 Takoro poga



3aBUCMMOCTEN NMeeT NMPUHLUNMANIbHO BaXXKHOe 3Ha4YeHne a1 BCe pOCCUNCKON
obuecTBEHHON NMPaKTUKWN.

Ncxons n3 nparMaTudeckon (TpeTben) Moaen COOTHOLIEHWS rocyapcTBa U NMpaBsa,
MO>XHO OCTAaHOBUTbLCS Ha TPEX ee rNaBHbIX aCneKkTax:

- e VNHCTBO;
- pasnuyune;
- B3ammopencrteue [16, c. 152].

O.A. MypagbsH yTBep>XXaaeT (pakKT TOro, 4To e4MHCTBO rocygapcTea 1 npasa
Bblpa>kaeTcHd B UX OAHOBPEMEHHOM MPOUCXOXKAEHUN B CUJTY OOHUX N TeX XKe NPUYnH;
CXO4HOW TUMOJIOrKN; OONHAKOBOM B onpefesieHHON cTeneHn obycnoBaeHHOCTH
3KOHOMUNYECKNMU, KYJNIbTYPHBIMU U UHBIMU YC1I0BUAMU; obLLien nctopmnyeckon cyabbe;
HaKOHeL, B TOM, YTO OHW BbICTYMAlOT CPeACTBOM COLMANIbHOW perynsaymnm un
ynopsgo4eHns, akkyMmynnmpyoT n 6anaHcupyroT obwine n nHamemnayalbHble MHTEPECHI,
rapaHTUPYOT Npasa JIMYHOCTU N T.4. CKa3aHHOEe He 03Ha4vaeT, YTO BCe, CBOMCTBEHHOEe
rocyfapcTBY, CBONCTBEHHO 1 NpaBy, 1 HA0bopoT. OHM OCTaTCHA AOCTAaTOYHO
ABTOHOMHbIMU U CaMObbITHbIMK 0bpa3oBaHUAMU. [To 06pa3HOMY Bbipa)KeHUIO 04HOI0
aBTOpa, rocylapCcTBO M NPaBo HN HA MUHYTY He OCTAalTCA HaeduHe, C rnasy Ha rnas. Y
Ka)X[0ro U3 HNX CBOSA XXWN3Hb, CBOU LeNun, 3ajavun, MeTobl.

Pa3nnyma rocypapcTBa 1 NnpaBa BbITEKAIOT y)Xe U3 onpeaeneHnin ux NoHATun. Ecnn
rocynapCTBO eCTb Ta ocobas NONNTUKO-TEPPUTOPMASIbHAA OpraHm3aumnsa nybam4yHonm
B/1IaCTN, KOTOpasa aBnsaeTcs popmMon cywecTtsoBaHusA obuiectBa, TO NpaBo MOXKET BbITb
OXapaKTepn3oBaHO KakK COBOKYMHOCTb NpaBu/ MNoBefeHns, onpenensowmnx rpaHmubl
csobofbl N paBeHCTBa JII0AEN B OCYLLECTBEHNN N 3alLNTE NX UHTEPECOB, KOTOpPbIE
3aKpenJieHbl rocygapcTBOM B opnLMaibHbIX NICTOYHUKAX U UCMOJIHEHME KOTOPbIX
obecneymBaeTCs NPMHYANTENBHOW CUION roCcyaapcTBa.

foCcynapCTBO OCYLLECTBAAET CUJY, @ NPaBOo - BOJIIO ONpefesieHHbIX counasibHbIX rpynmn,
nrparowmx seayLyto poab B obuiecTse. [ocyfapcTBO M NMpaBo He coBnagatoT no opme,
CTPYKTYpe, 3/IeMEHTHOMY COCTaBY, COOEPXaHUI; OHM OTHOCATCS K pa3HbIM cepam
obuwecTBeHHOW XN3HN. OHU - Ka)K[0e NO-CBOEeMY - OTparkaloT peasibHYIo
DEeNCTBUTENIbHOCTb, Ha3peBLwue NoTpebHOCTN, No-pa3sHOMY BOCMIPUHUMAOTCH U
oueHuMBarTCa 06w ecTBEHHbIM CO3HaHMEM. HakoHeL, npu n3BecTHbIX 06CcToATeNbCTBaxX
rocyapCcTBO M NPaBoO MOryT AEeNCTBOBAaTb B MPOTUBOMO/OXHbLIX HAaNpaBAeHUAX, Pe3Ko
KOJIIM3MpoOBaTb Mexay cobon.



B3aumMonencTBme rocyjapcTBa 1 rnpaBa Bblpa)KaeTcs B MHOroobpa3HOM BAUAHUM UX
APYr Ha apyra.

Bo3gencTBme rocynapctea Ha npaBo COCTOMUT, Mpexxae BCero, B TOM, 4TO OHO MNpaBo
CO34aeT, U3MEHSET, COBEPLLUEHCTBYET, OXPAHSET OT HapyLUUTENen, NPpeTBopseT B
>KW3Hb. [T03TOMY MO>XXHO CKa3aTb, YTO BO3[AeNCTBME rocyAapCTBa Ha NMpaBo
OCYLLEeCTBNSAETCA HENPEepPbIBHO - OT CO3AaHNS NpaBa [0 ero peansauun B
06L1eCcTBEHHbIX OTHOLWEHUAX. FoCyAapCcTBO, C/iefoBaTeNbHO, crocobcTByeT
pacnpocTpaHeHno NpaBa B COLIMANIbHOM NPOCTPAHCTBE, OHO 0653bIBAET YHAaCTHUKOB
0611eCTBEHHbIX OTHOLLEHWUIA AENCTBOBATb MO MpaBy, UCKJOYaTb NPOTUBOMpPABHbIE
noaxodbl B AOCTMXEHMUN 06LECTBEHHO 3HAYNUMbIX Pe3YybTAaTOB.

CywecTBYyOT 06beKTUBHbIE Npeaesbl BO34eNCTBUSA rocyfapcTea Ha npaso. OHM
obycnoBneHbl perynaTuBHbIM NOTEHLMAJIOM CaMOro rnpasa, BO3MOXXHOCTAMMU
rocygapctea obecnedynTb AeNCTBME NpaBa B AaHHbIX 00LWECTBEHHbIX YCI0BUSAX.
Bo3MO>XHOCTU rocyfapcTBa He csiefyeT nepeoLeHnBaTb, TakK Kak 3TO BCerga segeT K
noeanusaunm npaBoBbiX CPeACTB, a, B KOHEYHOM CYeTe, CHMUXKAET CouMasibHY0 LEHHOCTb
npasa. [0Cy[apCcTBO HE MOXKET MUCMNOoJ1b30BaTh MPaBO B NPOTUBOPEYNN C €ro NUCTUHHBLIM
Ha3Ha4vyeHneM. Hy>xHa Hay4Ho obocHoBaHHas, ahheKTUBHaA ropmandeckas NnonTnKa
rocypapcTtsa, No3sosifiowasn Hanbonee paumoHaibHO N B UHTepecax obuecTBa
MPUMEHATb NPAaBOBON MHCTPYMEHTapPUN.

He MeHee cylLlecTBEHHO U MHOroobpa3Hoe obpaTHoe BAMSIHME NpaBa Ha rocyAapcTBo.
ICTOpMYECKUIA OMbIT NMOKA3blBAET, YTO AJ19 CBOEro CYLeCTBOBAHNA roCyAapCTBO Kak
OpraHu3auuns Hy>KJaeTcs B NpaBe He MeHblle, YeM NPaBo B rocyAapcTBe. 3aBUCUMOCTb
rocyfapcTBa OT npaBa NpoABAAeTCS:

a) BO BHYTPEHHEW opraHn3aunm rocyaapcTsa;
0) B ero geatensHocTun [14, c. 34].

C NoOMOLLbIO NPaBa 3aKPENNATCS BHYTPEHHSS OpraHM3aLUmnsa rocyaapcTaea, ero opma,
CTPYKTYpa, annapaTt (MexaHu3M) ynpaBsieHUs, CTaTyC U KOMNETEeHUMS Pa3/INYHbIX
OPraHoB N OOJIKHOCTHbIX JINL, MPUHLIWN pa3aesieHns BiacTen.

MPUHUUMNANBLHO Ba)KHOe 3HaYeHne NpaBa BO BHYTPEHHEN opraHn3aLmnm rocyaapcTea
NPOAB/IAETCS B TOM, YTO 3aKOH CO3ZlaeT lopuanveckme rapaHTum NpoTUB BO3MOXKHOCTEN
y3ypnauun BacTu OHOM U3 BeTBeW BAacTU. TEM CaMblM BHYTpPEHHee
pYHKLUMOHMpPOBAHME rocyAapCTBa CTaBMTCSA HA NPaBOBYO OCHOBY, CO30A0TCS
topruanveckme Npennocbinku ons aphekTnBHOM paboThl BCEX 3BEHbEB NOCYAAaPCTBEHHOMN
MaLUMHBbI.



B neaTenbHOCTHOM MNJlaHe NOCPeACTBOM MpaBa OCYLLEeCTBAAITCA Lesn, 3aa4m n
PYHKUMN rocyfapcTBa, NPOBOANTCSA €ro BHYTPEHHAS U BHELWHSASA NOJNTUKA,
3aKOHOOaTeNIbHO onpenensaeTcsa N 3akpennsaeTcd KOHCTUTYLMOHHBIA CTPOW, NOJIOXKEHne
NNYHOCTKN B obuiecTBe. be3 npaBa BOJIA rocyaapcTBa HE MOXKET CTaTb
obweobsazatensHon. O6bpa3HoO roBops, OCHOBHbLIM S3bIKOM, Ha KOTOPOM roCyAapCTBO
pa3roBapuBaeT CO CBOMMU rpakgaHamMmm n nognep>XmMBaeT OTHOLWEHNSA C NPaBOBbLIMU
cybbekTamu, ABnsAeTca a3blk npaBa. CegoBaTeslbHO, COBPEMEHHOE roCyAapCcTBO He
MO>XeT BHe 1 MOMUMO MpasBa OCYLLeCTBNATb CBOIO AeATesIbHOCTb. [MpaBo "HaBA3biBaeTCA"
rocynapcTBy B CuJly HEOHXOAMMOCTM, MO3TOMY OHO B NpPUHUMNE HE MOXeET npeHebpeyb
npasoson popMon. NocypapcTeo 6e3 yuwepba ang obuwecTtsa He MOXKET MaHUNYIMPOBaTb
npaBoM unm ocsoboanTbCca OoT Hero. MNMpaBo "obnaropa>knBaeT" rocyaapCTBEHHOCTb,
nenaeT ee 3pesion N NOJIHOLEHHOWN.

B coBpeMeHHbIX YyC/I0BUAX CBA3YIOLAa POJb NMpaBa B OTHOLWEHUW rocyaapcTBa
ycunuBaeTcs. Mpu 3ToM HabnogaeTcsa cnegyouwas 3aKOHOMEPHOCTb: YeM TOYHee nNpaBo
oTpa>kaeT 0b6beKTMBHbIE NOTPebHOCTN 0O ECTBEHHOIO pa3BnUTUSA, TeM B BonbLLeNn Mepe
OHO CBSAA3blBAET rocygapcTBo. AKTUBHOCTb FrocyapcTBa B 3TOM CJ/ly4ae He nogaBrifeTcs,
HanNpoOTMB, OHa PaCcXO4yeTCH pe3ysibTaTUBHO U UCKIYUTENbHO B MHTepecax obuecTsa u
OTAEeNIbHOW INYHOCTU. Tonbko 6yay4nm CBsi3aHHbIM NPaBOM, FOCY4apCTBO MOXET
nencrteoBaTb "cBOOOAHO", @ 3HAYUT, COOTBETCTBYET UCTOPUYECKOMY NpedHa3Ha4YeHunto.

Taknm obpa3om, peyb ngeT o CTaHOBJIEHUN NPaBOBOWN

rocygapcTBeHHOCTU. Henpexoasawmm obwmm Havasnom ntoboro NpaBoBOro rocygapcTea
ABJIAETCA ero CBA3aHHOCTb MNpaBoM. B cBOMX Havasiax, HOpMax 1 npegnncaHnax npaso
Bblpa)kaeT B3aUMOAENCTBUNE B CUCTEME "nHameng - obecTBo - rocygapcTeo”. BzanmHas
YPaBHOBELLIEHHOCTb 3JIEMEHTOB €CTb Heobxoanmoe paBHoBecue cBoboabl, ycnoBue
obecneyeHnsa NpaBoOBOW CNpaBeasIMBOCTU, MPU KOTOPOM TOJIbKO U BO3MO>XHO MpPaBo -
rocyfapCTBEHHOEe YCTPOUCTBO, OTBeYalLlLlee cBoeMy Ha3HadeHuo. Ewe V. KaHT B cBOE
BpeMsa 0b0CHOBa1 UAE O NPaAaBOBOM roCcyapCTBe KakK O TakoW rocyaapCcTBEHHOMN
BJ1ACTU, Lesblo KOTOpOoW ecTb nNpaBo. C No3numnm COBPEMEHHOI0 aHaiM3a 3TO U O3HA4aeT,
4YTO TOJNIbKO ByAy4n CBSA3aHHbIM NPaBOM, FOCY4apCTBO MOXXET AeNCTBOBaTb "cBOOOOHO".
Ncxonsa n3 3Toro HEKOTopble oTeYyeCTBEHHbIe NpaBoBeAbl MPUXOLAT K BbIBOAY, 4TO
MpPaBOBOM roCcyAapCcTBEHHOCTN Boobuie npucyl ocobbii XxapakTep B3auMOCBA3M
rocygapcTBa M npasa, Tak Kak ryaBHoe B NPaBOBOM FrocyapcTBe - 3TO NpU3HaHue
BEPXOBEHCTBA NpaBa Haf rocygapcTtesoM, 6e3ycnoBHoe Nog4YnMHEHNe BCEX ero OpraHoB
3aKOHY. [1eNCTBUTENIbHO, B MPaBOBOM roCcyAapCTBe rocygapCTBEHHbIE OpraHbl U
OOJIKHOCTHbIE NIMUa CBA3aHbl MpaBoM. Ho Henb3A 3abbiBaTb, 4TO OTHOLLEHME
"rocynapcTBO - NpaBo" eCTb OTHOWeHMe ngen. 1 B npaBoBOM rocygapcTBe B LeHTpe



3TOWN CBA3M HAXOAMTCS YeslIoBEK B €ro coymasibHoM acrnekte. OTCyTCTBME NpaBa B
OTHOLWEHUAX rocyaapcTBa U IMYHOCTM obopayumBaeTCcs NMPOTUB CaMOW JIMYHOCTM, B
KOHEYHOM MUTOore 3aTparmeaeT 4YenoBeka n ero ceoboay. NnaBHoOe B NpaBo-
rocyaapCTBEHHOM YCTPONCTBE He caMo no cebe rocnoacTBo NpaBa, a TO, HACKOJIbKO
B3aMMOCBS3b rocyapcTBa U NpaBa obecnevymBaeT rapMOHNYHOE N NMPOrpeccuBHoe
pa3BUTUE NINYHOCTKN, pacwmpeHne ee Ceoboabl. ECin ueHHOCTb NpaBa 1 obycnossieHa
CBSA3bO C rOCYLAPCTBOM, TO 3TO UMeeT MecCTO, JINLb B TON Mepe, B KaKOn CaMo
rocyaapCcTBO NOCTaB/IeHO Ha cnyxby 4enoBeky [8, c. 64].

3aKJslo4YyeHue

B kKypcoBoin paboTe 6b121M paCcCMOTPEHBbI BaXKHEWLIME B3aMMOCBSA3aHHbIE UHCTUTYThI -
MpaBO 1 rocyaapCcTBO, N NX COOTHOLLEHME.

MpaBo - 3TO CUCTEMa TaKUX NPaBUJ NOBEAEHMNS, KOTOPbI€ Bbi3BaHbl 1 00yCIOBJIEHDI
MaTepUaNIbHbIMU U KYJIbTYPHbIMU YCIOBUSAMU XXN3HK 0bLLecTBa.

FocynapcTBO — 3TO NOJMTUYECKas opraHM3aums, obbenunHsouas Bce obLiecTso,
npu3BaHHas yNpaBisaTb €ro AeslaMu, yCTPaHATb BO3HMKAOLWME colnalibHble
KOH(INKTbI, obecne4ynBaTb NPABONOPSAAOK N ONpeaeneHHbIN PeXXM B/laCTBOBaHUS.

Npn3Haku npaBsa:

e [1paBo - 3TO YCTaHOBJ/IEHHbIE FOCYyAapCTBOM 1 obecrneyeHHble UM B UCTMOJSIHEHUN
cucTteMa npaBua NoBeaeHUs.

e [1paBo - 3TO cucTeMa hopMasibHO onpeaesieEHHbIX NPaBu NOBEeOEHUS.

e [1paBo - 3TO CMCTEMa NpaBKa NoBeaeHns obLiero xapakTrepa.

e [1paBo - 3TO CMCTEMa NpaBua NoBeaeHNsa obuieobs3aTeNnbHOro xapakTepa.

e [lpaBo NpepcTaBnseT cobon cMCTeMyY HOPM, YTO O3HAYAET ero BHyTPEHHIO
HEeNpPOTUBOPEYNBOCTb, COr1IaCcOBaAaHHOCTb 1 BecnpobesibHOCTb;

e [1paBo - 3TO CUCTEMa NpaBu NMOBEAEHUNS, BblpaXkatoLas BOJO rocygapcTea, a
60/1ee KOHKPETHO - BOJIO 3aKOHOAATENIbHOM BETBU BNACTU, FAE N aKKYMynMpyeTcs
BO1A rocyaapcTBoobpasytouero Haponaa.

Mpu3Haku rocypgapcTea:

e HasMyme Ny6sMYHON NONNTUYECKON BNACTK, pacnosaralLwen cneymaibHbiM
annapaToM yrnpaBJ/ieHNS U NPUHYXOEHUS;
e TEPPUTOPUANIBHYIO OpraHn3ayuno HaceneHuns;



e FOCYyAAapPCTBEHHbIN CYBEPEHUTET;

e BCeobbemnwwmn, obuweobszaTenbHbIN XapakTep akTOB rocynapcCcTBa;

e HaJIM4Me roCcyfapCTBEHHOWN Ka3Hbl, YTO CBA3aHO C HaNoroobsioXXeHnem n
B3MIMaHMWEM HaJIOrOB N NHbIX CPeACTB Ha COAEP>XKaHMe rocyJapCTBEHHOro annapaTa
N UHble HY>XObl rOCyaapCcTBa.

BbioenstoT NATb OCHOBHbIX NMO3ULMUIA NMPOBAEMbI COOTHOLLEHNSA rocygapcTBa 1 Npasa,
KOTOpble UrpaloT onpenesieHHy poJsib B pa3sinyHble nepnoabl pa3sutusa obuiecTsa:

* rMepBas No3uLMs Noslyymna HasBaHue 3TaTUCTCcKov. COrnacHo AaHHOM No3nL UK
rocyapCTBO ABNAETCS FNaBHbIM UHCTUTYTOM 0bLLIECcTBa, OpraHN3aToOPOM
3KOHOMUYECKOW N Apyrux cep xn3Hm obuiectsa. Bo 6naro obuiectsa rocyaapcTeo
yCTaHaB/IMBAET onpeAesieHHbIN MpaBonopaaoK, 3allnlaeT n oXpaHseT obLecTBo oT
HanageHui n3sHe u T.4. FoCyNapCcTBO NpeaLecTByeT NpaBy, NocsegHee 3aBMCUMO OT
rocyapcTBa, NOpPoXKaeHo M. CneaoBaTesibHO, NMPaBo BbICTYMNaeT COBOKYMHOCTbIO
roCyapCTBEHHO-BMIACTHLIX BeNeHU N 06ecneynBaeTcsi BO3MOXKHOCTbIO NMPUMEHEHMS
NPUHYXAEHWNS;

* BTOpas No3nLNs CI0XKNIACb HA OCHOBE €CTeCTBEHHO-NPaBOBOV TEOPUUN U
npennonaraeT CylwecTBOBaHWE NpaBa [0 U HE3AaBUCUMO OT rocyapcTBa. FocynapcTBo
— NPOAYKT NpaBa, Tak KakK YTBEP)XXOAeTcs opuamiyeckmmm cnocobamu,
npeaLlwecTBYOLWMM rocyaapCcTBy NpaBonopsakoM. Focy4apcTBO NOAYUHSETCS NpaBy,
NMOCKOJIbKY CaMO OHO BO3HWKAeT 13 notpebHocTn obecneynTb AENCTBME NMpaBa Kak
CUCTEMbl HOPMATMBHOIO PeryanpoBaHuns. 13 3To No3numMmn BO3HUKIIA Uaes npaBoBOro
rocyapcTBa, B KOTOPOM YTBEPXXOAETCS BEPXOBEHCTBO (FOCMOACTBO) NpaBa;

* TPETbA NO3UNLNA — AYaJIMCTUHECKAS — NCXOOUT U3 CYLLLECTBOBAHNSA C/I0OXKHOM
NBYCTOPOHHEN DYHKLNOHANbHOW CBSA3M MeX Ay FroCcy4apCTBOM M NPaBOM: OHU He MOryT
CylLlLecTBoBaTb Apyr 6e3 aApyra 1 okasbiBaloT BO3AENCTBME APYr Ha Apyra. Takum
obpa3oM, CBSI3b MeXAy rocyapCcTBOM M NPaBOM ABYCTOPOHHSASA, CBA3b B3aUMHON
3aBUCMMOCTY;

* yeTBEpTasa NO3NUNA — MNO3UTUBUCTCKAs — BasnpyeTcsa Ha pnaocoPum LPNANYECKOro
no3nTuBMU3Ma, KoTopas bblna pacnpocTpaHeHa B KoHUe XIX B. B F[epMaHum n Poccuun.
PaccmaTpuBaeMas no3vuma nporoseanyeT nae caMoorpaHnvyeHusa rocygapcrea:
n3[4aBas 3aKOHbI, FOCYAApPCTBO TeM CaMbIM orpaHu4dmeaeT cebsa nmun, obasaHo
NOAYMHATBLCA 3aKOHaM. OQHAKO Takoe caMOOorpaHnyeHmne onpeagensaeTcsa caMmum
rocynapcTBOM;



* NATas NO3nUKnA, nMeHyemasa sinbepasibHo-AeEMOKpaTn4eckori, 060CHOBbLIBAET NOeto
CBSI3aHHOCTW rocyaapcTBa NpaBoOM. DTOT NOAX04 3aKJI0YAETCA B pa3/IM4EHNN 3aKOHa U
npaBa, CYMTasA NpaBo NEPBUYHbLIM 3/IEMEHTOM. [laHHOE NONOXKEHNE O0/IXKHO YYNTbIBaTb
rocynapcTBO, MPUHMMas HOBbIE 3aKOHbI U PErynpys OoTAe bHble CTOPOHbI XXNU3HN
obuwiecTBa.

KpoMe pacCMOTPEHHbIX NOAX0A0B NPeAcTaBAseTcss UHTEPECHbIM PAaCCMOTPETL B3aMMHOE
BO3[EeNCTBME NpaBa 1 rocygapcTaa.

B topuanyeckon nntepaType oTMevaloTCs ABa rlaBHbIX HarnpaB/eHUst BO3OENCTBUS
npaBa Ha rocynapcTBo.

* Ha BHYTPEHHIOK OpraHm3auunio rocygapcTea, T.e. NpaBo 0popMNdAeT CTPYKTYpY
rocygapcTBa, B3auMOAENCTBUE MeX Oy d/IeMeHTaMn ero MexaHusma. lNpaBo co3paeT
TaK)Xe rapaHTuUmM NPOTUB KOHLUEHTPaUnM rocygapCcTBeHHON B/laCTU B O4HOW U3 ee
BeTBeW, peryampyeTt OTHOLWEHNA MexXay OTAeSIbHbIMU roCy4apCTBEHHbIMW OpraHamMu, a B
cbeuepau,vm pa3rpaHndmMBaeT npegmMmeTbl BeAeHNA MeXxay UeHTPOM U Cy6'beKTaMI/I
enepaunu;

* Ha AeATeNbHOCTb FoCyNapCTBa, T.€. MPaBo BO3AENCTBYET Ha rocyJapCcTBO Npu ero
OTHOLUEHUAX C HAaceNleHneM, oTaesbHbIM YenoBekoM. MNpaBo onpenenaeT npenens
BO3JENCTBUSA rocyJapcTBa Ha JIMYHOCTb, ee npaBa 1 0643aHHOCTU, NMPaBOBbLIE FrapaHTumn
CO CTOPOHbI rocygapcTBa. OAHOBPEMEHHO NPaBOo NPUAAET AeATeNbHOCTUN rocynapcTBa
NeranbHbIN XapakTep, BBOOAUT €ro AesTeNIbHOCTb B lopuandeckme pamku, onpegensieT
npegenbl rocyapCTBEHHOro BMeLlaTeIbCTBA B YAaCTHYIO XKWU3Hb, Npenesbl, GopMbl 1
OCHOBAHWS AN NPUMEHEHUS rocyIapCTBEHHOr0 NPUHY XX AEHWS.
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